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VIRGINIA PUBLIC SERVICE COM-
PANY, A CORPORATION 
FRO;.r TIIF. CORPORATION COURT OF TilE CITY OF NEWPORT NEWS 
' · The briefs shall be printed in type not less in size thau 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved :Murch 1, 1903 ; and 
the clerks of this conrt are !Erected not to receive or file a 
brief not conforming in all respects to the aforementioned 
requir ements.'' 
The foregoing is printed in small picn t~7pc for the infor-
mat ion of connsC' 1. 
!\L B \V ..:\ TTS. Clerk 
/b1 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1834 
JOHNNIE BURCH, Plaintiff in Error, 
versus 
VIRGINIA PUBLIC SERVICE COMPANY, A CORPORA-
TION, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Judges of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, Johnnie Burch, respectfully shows to the 
. Court that he is aggrieved by a :final judgment of the Cor-
poration Court of the City of Newport News, Virginia, en-
tered in the above styled case against the plaintiff on the 
21st day of April, 1936. · 
The transcript of the record in said case js filed with this 
petition. 
(References are to the bottom paging of the record.) 
Counsel for petitioner desire to state orally the reasons for 
reviewing the decision complained of. 
A copy of this petition was delivered to opposing counsel 
on the 17th day of October, 1936. 
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STATEMENT OF THE CASE .. 
The plaintiff in error will be referred to as "plaintiff" 
and the defendant in error as "defendant". 
Johnnie Burch brought his notice of motion against Vir-
ginia Public Service Company to recover damages in the sum 
of Fifteen Thousand Dollars ($15,000.00) for injuries re-
ceived by him by being struck by 011e of the street rars oper-
ated by the defendant on 28th Street in the City of Newport 
News, Virginia. 
The jury found a verdict for defendant, which Yerdict the 
plaintiff moved the Court to set stsi.de and grant hirn a new 
trial on the ground that said YerJict waH contra.L'Y to the law 
and the evidence, for misdireetion of the jury, for giving in-
consistent instructions, for giving c-ertain instructions asked 
for by the defendant over the plaintiff's objection, and re-
fusing to give certain instructions asked for by the plaintiff 
and objected to by the defendant, but the Court overruled said 
motion .and refused to set aside said verdict and grant plain-
tiff a new trial to which ruling of the Court plaintiff duly 
excepted (Rec., p. 11). 
THE FACTS. 
The evidence was hopelessly in conflict. The evidence intro-
duced on behalf of plaintiff was as follows: 
Plaintiff, at the time he received his injuries, was a cor-
poral in the Uniteu States ..Army, ~tationed at Fort Story. 
He had come over to Newport New.3 to visit a friend . .About 
nine o'clock on Snnday, December 2nd, 19B4, he was walking 
south along the west side of the sidewalk of lluntington 
Avenue, Newport News, Virginia, and when he came to the in-
tersection of Huntington Avt}nuo and 28th Street a street 
car approached from the west on 28th Street. Plaintiff did 
not desire to take that car, known as the Boat Harbor car, 
but a car going to Old Point, which was following the Boat 
"Harbor car at some distance. The Boat Harbor car was 
operated by Motorman Daniels. In order to board the Old 
Point car, it became necessary for the plaintiff to cross 28th 
Street to the south side of said street. When he reached 28th 
Street the car operated by Daniels was about sixty (60) feet 
west of the intersection, and was gradually slowing down 
until it stopped. Plaintiff started to walk across in the pedes-
trian lane in front of said Boat Harbor car. When the plain-
tiff was w~ing in the pedestrian lane there was plenty of 
light for the motorman to have seen him, but, without giving 
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any signal whatever, the motorman started up his car, and 
just as plaintiff had gotten over the north rail of the str.eet 
car track, his foot slipped on something, the car struck him 
and both front and rear wheels passed over his leg. (Rec., 
p. 16.) Numerous bones were crushed in small segments 
in his right foot and ankle, and one bone was broken in his 
left ankle, and he suffered excruciating pain and physical dis-
tress (Rec., p. 13). He was treated at the Riverside Hos-
pital in Newport News, at the hospital at Old Point and after-
wards at the Walter Reed Hospital in Washington, being in 
bed one hundred and four (104) days. The attending sur-
geon stated that it was irnpossible to state at the time of 
the trial whether he would lose his right foot or not (Rec., 
p. 14). 
Garland Powers, Assistant Fire Chief of the City of New-
port News, testified that his office was located on Hunthlg-
ton A venue near 28th Street. A woman came running into 
the :fire house screaming, and Powers ran out of the building 
and saw Burch lying in the street in the pedestrian lane at 
the intersection of 28th Street and Huntington Avenue. His 
right leg 'vas dangling. Powers and two other men assisted 
plaintiff to the sidewalk and took him to the Riverside Hos-
pital. At the Hospital plaintiff was in great pain and was 
mumbling something which . Powers could not understand, 
though he leaned over near his mouth. There was no odor 
of intoxicants on the plaintiff's breath (Rec., p. 14). Powers 
afterwards went back to the scene of the accident and found 
two bones in the street, which were delivered to the Hos-
pital at Fort Monroe. 
After striking plaintiff, the motorman operating the street 
car made no effort to stop, but proceeded easterly on 28th 
Street over the bridge wliich erosses the tracks of the Chesa-
peake and Ohio Railway Company. Officers learning of the 
accident pursued the car and stopped it on Jefferson Avenue 
about. three block from the scene of tl1e accident (Rec., pp. 15 
and 21). In the meantime, however, the motorman had been 
advised by a. passenger that he had struck a man at the in-
tersection of 28th Street and Huntington Avenue (Ree., pp. 
16 and 21). 
The plaintiff introduced the first four sections of Article 
61 of the Traffic Regulations of the City of Newport News 
relating to pedestrians, duly adopted hy Ordinance of the 
City of Newport News and in effect at the time plaintiff was 
Injured, which sections read as follows : 
''Sec. 1. The streets a.re primarily intended for vehicles, 
but pedestrians have the right to cross them in safety, and 
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drivers of street cars and other vehicles shall exercise proper 
care not to interfere with such rights nor to injure them or 
their property. 
''Sec. 2. When cos sing a street pedestrians shall not care-
lessly or maliciously interfere with the orderly passage of 
vehicles and shall cross wherever possible only at intersec-
tions or cross-walks. 
''Sec. 3. At such intersections where no traffic officer is on 
duty pedestrians shall have the right of way over vehicles. 
"Sec. 4. This shall not entitle the pedestrian to enter or 
cross the intersection regardless of approaching traffic, but 
shall be interpreted to require vehicles to change their course, 
slow down, or come to a complete stop if necessary to permit 
pedestrians to safely and expeditiously negotiate the cross-
ing." 
. 
It was agreed between counsel that at the time the plaintiff 
was injured at the intersection of 28th Street and Huntington 
Avenue, no traffic officer was on duty, nor were there any 
traffic direction devices regulating the movement of traffic. 
It was the theory of the defendant company that the plain-
tiff ran or walked rapidly from the sidewalk and slipped and 
fell under the rear wheel of the street car. 
J. A. Daniels, the motorman operating the street car, tes-
tified that he had practically come to a stop at the intersec-
tion, but that he did not see Burch attempting to cross in fr9nt 
of his car and did not know he had stn1ck him until he was 
notified by one Charlie Green, a passenger on the car. H;e 
continued on to Jefferson A venue, where he was stopped by 
Police Officers. There was ample light at the intersection. 
A man named Brooks operated a store on the north side of 
28th Street at the intersection of 28th Street and Huntington 
Avenue, and as Daniels' car crossed the inters-ection he noticed 
a man standing at the corner of said store, but he gave no 
indication that he wished to cross and take his car, and after 
he passed the intersection the man was still standing in front 
of Brooks' store (Rec., p. 21). 
Another witness for defendant, J. H. ~1:ahone, testified that 
he was standing on the north side of 28th Street about three 
hundred (300) feet from the point of the accident. He says 
he saw Burch leave the sidewalk and first ·make a left turn. 
He then ran to the right and slipped on something and fell 
under the r-ear wheels of the street car. When the witness ap-
proached Burch was lying within the pedestrian lane between 
the white lines, which indicate the pedestrian crossing. He 
was holding his right l-eg, which was dangling from the ground 
(Rec., p. 19). 
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ASSIGNMENTS OF ERROR. 
1. 
5 
The Court erred in declining to set aside the verdict of the 
jury and in entering final j"udgment in favor of defendant. 
2. 
The Court erred in giving certain instructions for the de-
fendant, over plaintiff's objection, whic.h were wholly incon-
sistent with the instructions prayed for and given on behalf 
of the plaintiff. 
On behalf of the defendant the Court granted, over the 
objection of the plaintiff, Instructions Numbers "A" and 
"F", which respectively read as follows: 
''A. GRANTED: OB. 
T. J. B. 
''Virginia : 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
'V. 
Virginia Public Service Company. 
''The Court instructs the jury that the defendant and plain-
tiff have the same right to use 28th Street in the City of New-
port News, but that each must use the street. with due regard 
to the rights of the other, and that duty consists of using rea-
sonable care to avoid an injury; now if they believe from the 
evidence that this injury was due solely to the failure of the 
motorman to use reasonable care, then they must find for 
the plaintiff; if, on the other hand, they believe from the evi-
dence that the injury was due to the failure· of the plab1.tiff 
to use reas.onable care or to the failure of both the plaintiff 
and the motorman to use reasonable care, then they must find 
for the defendant.'' 
The plaintiff objected to the giving of Instruction "A" 
on the following g~ound : 
The instruction places exactly the same duty upon a pedes-
trian crossing at an intersection between cross-walks as upon 
the defendant company operating the street car, contrary to 
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the express provision of the Ordinance and ignores the duty 
placed upon the defendant company to avoid injury to the 
plaintiff after his peril was discovered or ought, in the exer-
cise of ordinary care, to have been discovered. 
But the Court overruled said objection and gave the said 
instruction,Jto which ruling of the Court the plaintiff, by coun-
sel duly excepted. 
"F. OB. GRANTED: EX. 
T. J. B. 
''Virginia.: 
In the Corporation Court for the Ci~y of ~ewport News. 
Johnnie Burch 
v. 
Virginia Public Service Company. 
''The Court instructs the jury that there is no higher or 
greater duty on the part of the motorman of a moving street 
car to look out for the safety of a man on or near the track 
than there is for that person to look out for and protect his 
own safety, and if they believe from the evidence that the 
plaintiff, Johnnie Burch, without the exercise of ordinary care, 
attempted to cross immediately in front of a moving street 
car, or walked too close to the side of a street car, which he 
saw or could have seen clos-ely .approaching or passing, and 
slipped and was struck by any part of said car, either while 
he was on said tracks or near thereto, then their verdict in 
this case must be for the defendant, Virginia Public Service 
Company.'' 
The plaintiff objected to the giving of Instruction "F" on 
the following grounds : 
1. The instru~tion places the same duty upon the pedestrian 
as upon the defendant company, contrary to the express pro-
vision of the said Ordinance. 
2. That the plaintiff in crossing between intersections at 
a regular cross-walk for pedestrians had the right to pre-
sume that an approaching street car would yield the right 
of way to him. 
3. There is no evidence that the plaintiff was guilty of any 
negligence whatever in crossing. · 
But the Court overruled said objections and gave the said 
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instruction, to which ruling of the Court the plaintiff, by coun-
sel, duly excepted. · 
And at the request of the plaintiff, the Court, over the ob-
jection of the defendant, gave the following instructions : 
''1. GRANTED: EX. 
T. J. B. 
"The Court instructs the jury that: 
"{a) The driver of any vehicle upon a highway within a 
business district shall yield the right of way to a pedestrian 
crossing such highway within the space included in the pro-
longation of the lateral boundary line of the adjacent side-
walk at the end of a block, except at intersections where the 
movement of traffic is being regulated by traffic officers or 
traffic direction devices. 
'' (b) At such intersections where no officer is on duty pedes-
trians shall have the right of way over vehicles. 
'' (c) This shall not entitle pedestrians to enter or cross 
the intersection regardless of approaching traffic, but shall 
be interpreted to require vehicles to· change· their course, slow 
down, or come to a complete stop, if necessary, to permit the 
pedestrian to safely and expeditiously negotiate tlre crossing.'' 
And the defendant objected to the giving of Instruction 1 
on the following ground: · 
Neither the State law nor the City Ordinance is material 
in this case because a street car is not mentioned in the defi-, 
nition of a vehicle and does not come within the designation 
of vehicles, and, therefore the pedestrian and the street car 
approaching at right angles to an intersection have equal right 
and use of the highway. 
But the Court overruled said objection and gave the said 
instruetion, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
"3. OB. GRANTED. 
T. J. B. 
''The Court instructs the jury that if they believe from the 
evidence that when the plaintiff reached the intersection of 
28th Street and Huntington A venue, the defendant's street 
car, approaching from the west, either slowed up or stopped; 
and if the jury further believe from the evidence that there-
upon the plaintiff started to cross the street in order to take 
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a street car to Old: Point, and while in the act of crossing, the 
motorman operatirrg the street car suddenly, and without 
giving any warning and without keeping any look out, started 
up his car and struck the plaintiff, then they will find their 
'Terdict for the plaintiff.'' 
And the defendant objected to the giving of Instruction 3 
on the following grounds: 
1. The instruction does not properly propound the law. 
2. The law of Virginia at the time of this accident gave 
pedestrians no right of way over street cars. 
But the Court ovm·ruled said objection and gave the said 
Instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
"7. OB. 
"The Court instructs the jury that a pedestrian has the 
right to expect the motorman to comply with the law and yield 
the right of way to him, and further has the right to assume 
that if the speed of the car and his movements, if continued, 
would bring_him. in contact with the car, the motorman will 
slacken his ,speed or stop, in order to avoid striking him be-
cause this is what the motorman is required to do .under the 
law." 
And the defendant objected to the giving of Instruction 7 
on the following grounds : 
1. A pedestrian has no superior right of way over a street 
car. 
2. That the correlative duty upon the pedestrian ought to 
be fully set out in the instruction. 
3. That the defendant had a right to expect the pedestrian 
to stop before stepping on the track and immediately in front 
of the moving or approaching street car. 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, excepted. 
"10. T. J. B. GRANTED. 
EX. T. J. B. 
''The Court instructs the jury that it is the duty of the 
operator of a street car to keep a sharp look out and to avoid 
hitting pedestrians using the streets at intersections. And 
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it is negligence for the driver of a street car to so operate 
his street car as to not see pedestrians attempting to cross 
at the intersections of said streets.'' 
And the defendant objected to the giving of Instruction 
10 on the following ground : 
The last clause of said instruction is not the law and is 
not justified by the evidence. 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, excepted. 
ARGUMENT. 
It will thus be seen that the instructions given by the 
Court, over the objection of plaintiff, on behalf of the de-
fendant were wholly inconsistent with the instructions given 
on behalf of 'the plaintiff. 
The contention of the plaintiff was that under Ordinance 
of the City of Newport News, the plaintiff had the right of 
way over the defendant's street car at the intersection of 28th 
Street and Huntington Avenue, 'vhere no traffic officer was 
on duty. · 
The contention of the, defendant was that defendant and 
plaintiff had exactly the sarne right to use 28th Street in the 
City of Newport News, and that there was no higher or greater 
duty on the part of the motorman than on the part of the 
pedestrian. 
The law in Virginia seems to be well settled as to ordi-
nances similar to those in force in the City of Newport News 
at the time of the accident. The operator of a street car must 
exercise a greater. degree of care or vigilance at intersections 
because the pedestrian has the superior right there. 
Sawyer v. BlankenshitJ, 160 Va. 651. 
1J1oore v. Scott, 160 Va. 610. 
Heindl v. Perritt, 158 Va. 104. 
Virginia Electric Co. v. Blunt, 158 Va. 421. 
A pedestrian has the right to expect the motorman to com-
ply with the law and yield the right of way to him, and fur-
ther has the right to assume that if 'the speed of the car and 
his movements, if continued, would bring him in contact with 
the car, the motorman will slacken his speed or stop in order 
to avoid striking him because this is what the motorman is 
bound to do under the law. 
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Virginia Electric Co. v. Blunt, 157 .Va. 421. 
It seems plain, therefore, that if the instructions given 
on behalf of the plaintiff were to be followed, it was the duty 
of the motorman of the street car to have avoided striking 
the plaintiff, since the latter had the superior right at such 
intersection. Manifestly, if the motorman and pedestrian 
had equal rights then the Ordinance of the City of Newport 
News was wholly ineffective. 
3. 
The Court erred in giving Instruction "E" prayed for by 
the defendant and given over the objection of the plaintiff. 
This instruction reads as follows : 
"E. GRANTE-D EX. 
T. J. B. 
''The Court instructs the jury that the plaintiff cannot re-
cover if they believe from the evidence that the injury was 
purely accidental. '' 
The plaintiff objected to the giving of Instruction "E" on 
the following grounds : 
1. There is no evidence to support the instn1ction. 
2. It completely ignores the plaintiff's theory of the case. 
3. It ignores the doctrine of the last clear chance set out 
in plaintiff's instructions granted by the Court. 
But the Court overruled said objections and gave the 
said instruction, to which ruling of the Court the plaintiff, 
by counsel, duly excepted. 
4. 
The Court erred in refusing to give Instruction 9, offered 
by the plaintiff. and objected to by defendant. This instruc-
tion reads as follows : 
"9. DEF. COVERED. EXCEPTED TO. 
T. J. B. OB. 
"The Court instructs the Jury that a pedestrian crossing 
the street at a regular pedestrian crossing has the right of 
way, and it is the duty of the operator of a street car using 
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the street, to yield the right of way to such pedestrian crossing 
it at a regular pedestrian crossing, and to avoid striking him." 
The defendant objected to the granting of said instruction 
on the following ground: 
The instruction does not clearly propound the law and is 
a duplication of other instri1ctions granted for the plaintiff. 
And the Court sustained said objection and refused to give 
said instruction, to which ruling of the Court counsel for plain-
tiff excepted. 
INCONSISTENT INSTR.UCTIONS. 
As hereinbefore indicated there was irreconcilable conflict 
between the instructions given on behalf of the plaintiff and 
those given on behalf of the defendant, especially as to the 
respective duties of a pedestrian and the operator of a street 
car at street intersections. This point has been frequently 
passed on by this Court, and the law seems to be well settled 
that where such inconsistent instructions have been given the 
case will have to be reversed. 
As said in Windsor v. Carlton, 136 Va. 652, 655: 
'' 'There is reversible error in any case where the evidence 
is sufficient to warrant a verdict for either side, and where the 
instructions, which have been duly objected to are in such 
irreconcilable conflict upon vital points as to be liable to mis-
lead the jury.' See also Di,rector General v. Pe1we's Adrn'x., 
135 Va. 329, 116 S. E. 351, 358. '' 
Again in Norfolk Sou. R. Co. v. Banks, 141 Va.. 715', 721, it 
is said: 
''It is quite true that an instruction given at the suggestion 
of defendant's counsel presented a correct statement of the 
law on this subject, but the effect upon the jury's mind of 
an instruction which tells them under what circumstances 
they may find for the plaintiff, when another instruction speci-
fies a different set of facts which must be established before 
, · recovery can be had, can only serve to confuse and bewilder, 
and are manifestly in conflict.'' 
See also Green v. Ruf!i'J'b, 141 Va. 628, 641, where it is said: 
'' 'Where two instructions are inconsistent with or contra· 
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diet each other it is impossible to say whether the jury were 
controlled by the one or the other.' Richmond Passenger, etc., 
Co. v. Steger, 101 Va. 321, 43 S. E. 613; Va., etc., Wheel Co. 
v. Chalkley, 98 Va. 62, 66, 34 S. E. 976; N. &; W. Ry. Co. v. 
Jtlann, 99 Va. 180, 187, 37 S. E. 849." 
See also Va., etc., JtVheel Co. v. Chalkley, 92 Va. 62, 66, where 
it is said: 
''The fact that another instruction may have correctly 
stated the law upon the subject does not cure the error. Where 
two instructions are·inconsistent with or contradict each other, 
it is impossible· to say whether the jury was controlled by the 
one or the other. Richnwnd Traction Co. v. Hildebrwnd, a;nte, 
p. 22. -
"Neither can the contention be sustained that the error 
under consideration should be disregarded because upon the 
whole case it is clear that no other verdict could properly· 
have been found. The evidence is conflicting, and this Court 
cannot say that the plaintiff in error was not prejudiced by 
the erroneous instruction. Richmond Traction Co. v. Hilde-
brand, supra.'' 
To the same effect see Richmond Passenger, etc., Co. v. 
Steger, 101 Va. 319, 321, where it is said that where two in-
structions are inconsistent with or contradict each other, it is 
impossible to say whether the jur)11 'vere controlled by the one 
or the other, and where the record shows that, under proper 
instructions, the jur.y might have found for either the plain-:-
tiff or defendant, the cas·e will have to be reversed. 
In the case at bar, the inconsistent instructions are of utmost 
importance, because the evidence was in irreconcilable con-
flict, and the jury should hav.e been so instructed that they 
might pass upon the issue of fact, without conflicting or con-
fusing instructions to further bewilder them. 
THE COURT ERRED IN NOT SETTING ASIDE THE 
VERDICT AND GRANTING THE PLAINTIFF 
A NEW TRIAL. 
It is earnestly submitted that on account of the action of 
the Court in giving inconsistent instructions over ,the ob-
jection of the plaintiff, for misdirection of the jury and the · 
giving of certain instructions asked for by the defendant over 
plaintiff's objection and refusing to give certain instructions 
asked for by the plaintiff, the Court should have set aside 
the verdict of the jury and granted the plaintiff a new trial. 
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WHEREFORE, your petitioner prays that a writ of error 
may be awarded to him by this Honorable Court, and that 
the judgment of the trial court ma.y be reviewed and a new 
trial awarded him. And he will ever pray, etc. 
Respectfully, 
JOHNNIE BURCH, 
By J. WINSTON READ, 
FRANK A. KEARNEY, 
Counsel. 
I, Frank A. l{earney, an attorney practicing in the Supreme 
Court of Appeals do hereby certify that in my opinion it is 
proper that the judgment complained of in the foregoing pe-
tition should be reviewed by the Supreme Court of Appeals 
of Virginia. 
FRANK A. KEARNEY. 
1 acknowledge receipt of a copy of the foregoing petition 
this 17th day of October, 1936. 
E. lVI. BR~""{TON, 
MONTAGUE & HOLT, 
Counsel for Virginia Public Service 
Company. 
·Received October 19, 1936. 
M. B .. WATTS, Clerk. 
November 16, 1936. Writ of error awarded by the .court. 
Bond,$300. . 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Corporation Court of the City of New-
port News, at the court-house of said City, on Tuesday, the 
21st day of April, 1936. 
BE IT REMEMBERED, That heretofore, to-wit: On the 
9th day of December, 1935, came Johnny Burch, by counsel, 
and had docketed in said Court a certain notice of motion 
for judgment for money against Virginia Public Service Com-
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pany, a corporation created and existing under the laws of 
the State of Virginia, which said notice of motion is in the 
words and figures follo,ving, to-wit: 
page 2 ~ In the Corporation Court for the City of Newport 
N-ews, Virginia. 
,T ohnnie Burch 
v. 
Virginia Public Service Company, a corporation, created and 
existing under the laws of the State of Virgini~. · 
To: Virginia Public Service Company. 
You are hereby notified that on the 9th day of December, 
1935, between the hours of 10 A. M. and 5 P. M., or as soon 
thereafter as counsel may be heard, I will move the Corpora-
tion Court of the City of Newport News, Virginia, for a 
judgment against you in the sum of Fifteen Thousand Dol-
lars ($15,000.00), which sum is due and owing by you to me 
as damages by reason of the following facts, to-wit: 
That heretofore, to-wit: on or about the 2nd day of Decem-
ber, 1934, and for a long time theretofore, the said Virginia 
Public Service Company was the owner and opera tor of a 
certain street railway system in the City of Newport News, 
Virginia, and running from Hilton Village, Warwick County, 
Virginia through the corporate limits of the City of Newport 
News, through Elizabeth City County to Old Point Comfort, 
Virginia, and 'vas also the owner and operator of certain cars 
or trains, and the said cars were powered by electricity; that 
part of the said street railway system belonging to you, the 
said Virginia Public Service Company and operated exclu-
sively by you, with the consent of the proper· city authori-
ties, runs east on 28th Street from Washington A venue to 
Jefferson Avenue in the said City of Newport News and at 
Jefferson A venue branches off to the north and south, as 
well ·as continuing easterly on 28th Street to Oak 
page 3 ~ Avenue; and 'vhile you, the said Virginia Public 
Service Company, were such owner and operator 
aforesaid, it became and was your duty to move and operate 
your said cars and other equipment with reasonable care 
~nd caution and at a reasonable and proper rate of speed, to 
comply with the ordinances of the City of Newport News, 
Virginia, regarding the use· of streets, as well as the laws of 
the State of Virginia in regard to the use of street by street 
cars and pedestrians, and to yield the right of way to pedes-
. 
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trians when required to; to maintain a proper lookout at all 
times for others lawfully using the said stre-ets, so as to avoid 
running into and injuring persons passing without negligence 
on their part across or along the said streets in the City of 
Newport News, Virginia, along and over which you operate 
your said street cars and street railway system, and to use, 
operate and maintain adequate and suitable equipment, with 
all safety device signals a.nd warning devices and to use the 
same to avoid injuring any pedestrian or person properly 
using the said streets without negligence, and to stop your 
street cars at designated stops at street intersections. 
And the· said defendant, not regarding his duties as afore-
said, did on the said 2nd day of December, 1934, about 9:00 
P.M., by one of its motormen and employees, namely, J. A. 
Daniel, carelessly and negligently run and operate its said 
street car along said 28th Street approaching Huntington 
Avenue at a high, rapid and excessive rate of speed, with-
out maintaining a proper lookout for pedestrians using the 
said streets in the said City of Newport News, and crossing 
said 28th Street from the north side to the south side in a 
designated passing lane and in carelessly and negligently fail-
ing to yield the right of way to the undersigned who 
page 4 ~ was crossing the said street in a lawful and prudent 
manner and in failing to comply with the city ordi-
nances for the City of Newport News requiring said street 
cars to be brought to a stop at the intersection of 28th Street 
and Huntington Avenue, and in further violating the city ordi-
nances on the said City of Newport News, and the traffic laws 
of the State of Virginia in failing to let the undersigned, 
who was a pedestrian, have the right of way in crossing 
said 28th Street in a regular passenger· lane, and by care-
lessly and negligently failing to maintain a proper lookout for 
pedestrians using said streets and in carelessly and negli-
gently failing to have your said street c.a.r, operated by your 
said employee and motorman J. A. Daniel, under control, 
and in carelessly and negligently failing to sound any warn-
ing or to give any signal that your said street car was going 
to continue on down 28th Street and across I-Iuntington Ave-
nue without stopping, and as a. direct and proximate cause 
of said carelessness and negligence, the said street car was 
with great force and violence run. into and driven against the 
under-signed a.t the intersection of 28th Str-eet and Huntington 
Avenue, in the City of Newport News, Virginia, while the 
said street car was traveling in an easterly direction on 28th 
Street and while the undersigned was carefully and prudently 
crossing from the north side of 28th Street to the south side 
thereof, in a regular passenger lane, so that the undersigned 
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was thrown under the wheels of your said street car, owned 
and operated ·by you through your employee and motorman, 
J. A. Daniel, and as the proximate result of which the right 
leg of the undersigned was practically cut off and crushea, 
bruised and torn, and the left foot of the undersigned was 
broken and crushed, and the undersigned was knocked down 
· and cause to fall ou the hard paved street and 
page 5 ~ dragged for some distance a.ud was thereby lacer-
ated, bruised, torn, and crushed and suffered bruises, 
contusions, lacerations, and sprains, injuring the nerves, 
flesh and bones and crippling the legs of the undersigned, 
causing great pain and distress, permanent a.nd incurable 
injuries ; and the undersigned, will move the said Court for 
exemplary damages to be awarded against you in addition 
to the damages set· forth below. 
And as a further result of the injuries caused by your neg-
ligence aforesaid, the undersigned has been caused from hence 
hitherto to suffer great mental anguish and physical pain, 
and will permanently continue so to suffer, and has been 
obliged to pay a.nd expend divers sums of money in and about 
endeavori~g to be relieved and cured of said injuries, and as 
a result of which the undersigned is to be discharged from 
the United States Military Service, in which he has been 
engaged for the past seven years with an honorable record 
because of his inability to carry on his duties as previously 
required and was capable of doing before being injured by 
your negligence, and the undersigned has further suffered and 
will continue to suffe1~ great loss from the permanent diminu-
tion of earning capacity by reason of the injuries aforesaid. 
By reason whereof and as a proximate result of which the 
undersigned has been damaged to the extent of Fifteen Thous-
and Dolla.rs ($15,000.00). 
Wherefore judgment therefor will be asked at the hands 
of the said Court at the time and place hereinabove set out. 
Given under my hand this 22 day of November, 1935. 
Respectfully, . 
JOI-INNIE BURCH, 
By J. W. READ, 
. KEARNEY & KEARNEY, 
Counsel. 
J. WINSTON READ, 
KEARNEY & KEARNEY, p. q. 
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page 6 } And at another day, to-wit: At a Corporation 
Court held for the City of Newport News, on Tues-
·day, the 25th day of February, in the year 1936. 
Johnnie Burch 
v. 
Virginia Public Service Company, a corporation, etc. 
This day came the plaintiff, by his attorney, Frank A. 
Kearney, and it appearing by affidavit of Frank A. l{earney, 
attorney for the said plaintiff, that there are· certain writings, 
to-wit: the medical history, progress sheets, daily report 
sheets, examination sheets and the record showing the diag-
nosis of the injuries and treatment of Johnnie Burch, in the 
possession of Colonel Frederick M. I-Iartsock, Post Surgeon 
of Fort Monroe, Virginia, who is not a party to the matter in 
controversy; and that the said writings of records are ma-
terial and proper to be produced before this Court. It is there-
upon ordered that the Clerk of this Court issue a subpoena 
duces tecum to compel the said Colonel Frederick M. Hart-
sock to produce the medical history, progress sheets, daily 
report sheets, examination sheets and the record showing the 
diagnosis of the injuries and treatment of Johnnie Burch be-
fore this Court at the court room thereof on the 27th day of 
February, 1936, at 10:00 A. M. 
And at another day, to-wit: At a Corporation Court held 
for the City of Newport News, on Thursday, the 16th day of 
April, in the year 1936. 
ON A 1\!I:OTION FOR JUDGMENT FOR lVIONEY. 
Johnnie Burch, Plaintiff, 
Against 
Virginia Public Service Cornpany, a corporation created and 
existing under the laws of the State of Virginia, Defendant. 
page 7 r This day came the parties, by their attorneys ; and 
the defendant, by its attorney, having heretofore 
on the 9th day of December, 1935, filed its grounds of defense 
hereto, says that it is not guilty of the trespasses laid to its 
charge in the manner and form as the plaintiff against it has 
complained, and of this it puts itself upon the country, and 
the plaintiff likewise, and issue is joined; thereupon came a 
jury of seven persons, to-wit: 0. L. Powell, G. R. Stith, Jerry 
0. Smith, B. F. Leak, .Albert Page, F. D. Lucy and H. 0. 
Nicholas, who being elected, tried and sworn the truth to speak 
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upon the issue joined, after having partly heard the evidence 
of the plaintiff, were adjourned until tomorrow morning at 
ten o'clock. 
The defendant's grounus of defense are as follows: 
page 8 ~ Virginia : 
In the Corporation Court for the City of Newport News .. 
Johnnie Burch 
versus 
GROUNDS OF DEFENSE. 
Virginia Public Service Company. 
The defendant, by its attorneys, in addition to its plea of 
NOT GillLTY, · sets forth the ground of its defense to the 
claims of the plaintiff in his Notice of Motion for Judgment 
set out, in the words and figures following: 
1. The -defendant owed no duty to the plaintiff which it , 
failed to observe or perform, either in omitting to do that 
which the law required or by doing that which the law pro-
hibited. 
2. The defendant denies that the plaintiff was injured at the 
place or in the manner set out in said notice of motion. 
3. On December 2d, 1934, a.t the time and place of accident, 
the car mentioned in said notice of motion was in good con-
dition, with suitable and adequate equipment and safety de-
vices, and was being operated carefully, properly, and legally, 
and the motorman in charge· was maintaining a proper out-
look, but neither the condition of the car nor the operation 
thereof was responsible for the injury alleged in said notice 
of motion, for there was no way in which the injury could 
have been prevented, except by the exercise of ordinary care 
on the part of the plaintiff, himself. 
4. The plaintiff, carelessly, negligently, and needlessly, in 
full and unobstructed view or the passing street car, left 
the curb on the north side of 28th Street, a place of safety, 
proceeded south, the front of the said car having passed 
the 28th Street crossing, until he came so close to the center 
of said car that when he fell, the cause of said fall not being 
by the car striking him, nor his striking the car, his feet 
slipped under the rear wheel or wheels of the said car and 
thereby resulting in injury to the plaintiff. 
5. The plaintiff's injury was caused solely by his own care-
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lessness or negligence in coming too close to the passing street 
car and slipping or falling under rear wheels thereof. 
6. Had the defendant been guilty of all the act.s 
page 9 ~ of negligence alleged in said notice of motion, the 
plaintiff is still not. entitled to a. recovery from 
the defendant, because the plaintiff, in the exercise of that 
care which the law requires, could have easily, and should 
have, avoided any contract with the Gar at that time, and 
thereby saved himself from injury. 
7. The defendant denies that the plaintiff has suffered any 
damages for which the defendant is responsible by reason 
of the accident of which the plaintiff complains. 
8. All defenses allowed or permitted under any and all laws 
of· the State of Virginia. 
VIRGINIA PUBLIC SERVICE 
COMPANY, 
By E. }I. BRAXTON & 
JOHN WEYMOUTH, 
Its Attorneys. 
page 10 t And at another day, to-wit: At a ·Corporation 
Court held for the City of Newport News, on Fri-
day, the 17th day of April, in the year 1936. 
ON A 1\'IOTION FOR JUDGlVIENT FOR MONEY. 
Johnnie Burch, Plaintiff, 
Against . 
Virginia Public Service Company, a corporation created and 
existing under the laws of the State of Virginia, Defendant. 
This day came again the parties, by their attorneys, and 
the jury appeared in Court in accordance with its adjourn-
ment on yesterday and the evidence having been fully heard, 
the defendant, by counsel, moved the Court. to strike out all 
of the evidence of the plaintiff on the following grounds: 
First. That the defendant was guilty of no negligence which 
was the proximate cause of the accident or injury; Second. 
That the plaintiff was guilty of negligence which was either 
the sole proximate cause of the accident or an effective con· 
tributing cause; Third. That there is a variance between the 
allegations set out in the notice of motion of the plaintiff 
and all the evidence in the case; which said motion being fully 
argued, the Court doth overrule the same, to which action of 
the Court in overruling its said motion, the defendant, by 
counsel, excepted; and this cause is continued until next Mon-
day morning at ten o'clock. 
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And at another day, to-wit: At a Corporation Court held 
for the City of Newport News, on Monday, the 20th day of 
April, in the year 1936. 
ON A MOTION FOR JUDGMENT FOR MONEY. 
,Johnnie Burch, Plaintiff, 
Against 
Virginia Public Service Company, a corporation created and 
existing under the laws of the State of Virginia, Defendant. 
This day came again the parties, by their attorneys, and 
the jury oppeared in Court in accordance with its adjourn-
ment herein on last Friday, and the instructions of 
page 11 } the Court ooing fully argued, were adjourned until 
tomorrow morning at ten o'clock .. 
And now at this day, to-wit: Being the day and year first 
hereinabove written-At a Corporation Court held for the 
City of Newport News, on Tuesday, the 21st day of April, 
in the year 1936. 
ON A MOTION FOR JUDGMENT FOR MONEY. 
Johnnie Burch, Plaintiff, 
Against 
Virginia Public Service Company, a corporation created and 
existing under the laws of the State of Virginia, Defendant. 
This day came again the parties, by their attorneys, and the 
jury appeared in Court in accordance with its adjournment 
on yesterday, and the arguments of counsel being fully heard, 
the jury· retired to their room to consider of their verdict 
and after some time returned into Court, having found the 
following verdict, to-wit: "We, the Jury find for the defend-
ant (signed) 0. L. Powell, Foreman." Thereupon the plain-
tiff, by counsel, moved the Court to set aside the verdict of 
the jury and to grant him a new trial herein on the grounds 
that the said verdict is contrary to the law and the evidence 
and for the misdirection of the jury by the Court in granting 
certain instructions of the defendant over the plaintiff's ob-
jection and in refusing one instruction asked for by the plain-
tiff, which said motion being fully argued, the Court doth over-
rule the same, to which action of the Court in overruling the 
said motion, the plaintiff, by counsel, excepted. Therefore, 
it is considered by the Court that the plaintiff take nothing 
by reason of his said notice of motion, but for his false clamour 
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be in mercy etc.; and that the defendant go thereof without day 
and recover. against the plaintiff its costs by it about its 
defense herein expended . 
. The plaintiff's bills of exception are in the words 
page 12 ~ and figures following, to-wit: 
page 13 t In the Corporation Court for the City of New-
port News, Virginia. 
Johnnie Burch, Plaintiff, 
v. 
Virginia Public Service Company, Defendant. 
PLAINTIFF'S BILL OF EXCEPTIONS NUMBER 1. 
This · day came the parties, by their attorneys, and the 
plaintiff, to maintain the issue on his part, introduced the 
following evidence : 
The first witness, 
~IAJOR E. A. COATES, JR. 
being duly sworn, testified as follows: 
I am a surgeon in the United States Army, located at the 
Post Hospital at Fort Monroe, Virginia. I have been in the 
medical service twenty-five years. The plaintiff, Johnnie 
Burch, was admitted to said I-Iospital on December 3rd, 1934, 
at 4 A. M., suffering from surgical shock, excruciating pain 
and physical distress; that numerous bones were crushed in 
small segments in his right foot and ankle and one bone was 
broken in his left ankle; that his right ankle was crushed 
in innumerable places and son1e of tlie bones were missing. 
He had been given emergency treatment at the Riverside 
Hospital, Newport News, Virginia, but no further treat-
ment. I tied up the muscles in his right ankle, applied 
weights and elevated his foot. He was not at that time in 
. any condition to tell a coherent story owing to the 
page 14 t fact that he was in such pain, so that it was not 
clear to me as to how the accident happened. 
Burch stayed in the Hospital until May 24th, 1935, when he 
was taken to Walter Reed Hospital in Washington. . It is 
impossible to state at this time whether he will lose his right 
foot or not. I did not notice any odor of liquor on Burch's 
breath when he was brought to the Post Hospital. · 
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The next witness, 
GARLAND POvVERS, 
being duly s'vorn, testified as follows: 
I am Assistant Fire Chief for the City of Newport News, 
Virginia. My office is located on Huntington Avenue near 
28th Street. On the evening of December 2nd, 1934, at four 
minutes past nine o'clock, a woman came running into fire 
house screaming. I first thought, it was a fire, but when I 
ran out of the building I saw there was an accident on the 
corner and saw Burch lying in the street in the pedestrain 
lane at the intersection of 28th Street and I-Iuntington Ave-
nue. His right leg was dangling. I made a tourniquet to 
prevent the flow of blood. T,\,.o men assisted in lifting him 
to the sidewalk and then I took him to the Riverside Hospi-
tal and assisted in getting him ready for treatment. At the 
Hospital he was apparently in g-reat pain and was mumbling 
something which I could not understand. I leaned over near 
his mouth but was unable to determine what he was trying 
to say. I smelled nothing intoxicating on his breath. I went 
back to the scene of the accident and found two bones in the 
street which· were delivered to the Post Ifospital 
page 15 ~ at Fort Monroe. 
The plaintiff next introduced 
HUGH WRIGHT, 
who being duly sworn, testified as follows : 
I am a Police Officer of the City of Newport News. After 
I learned of the accident I caught the street car at 25th 
Street and Jefferson A venue and asked the Motorman, Dan-
iels, why he did not go back to the scene of the accident. He 
stated he did not know he had hit a man. A woman whom he 
did not know told him that he had hit a man at 28th Street 
and Huntington Avenue. 
The plaintiff next introduced 
OFFICER J.D. s:MITH, 
who being duly sworn, testified as follows : 
I am a Police Officer of the City of Newport News and hav~ 
ing learned that some woman stated that Daniels' car had 
hit a man, endeavored to locate her but was unsuccessful. 
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The next witness, 
W. F. PEACH, 
being duly sworn, testified as follows : 
I am a Police Officer of the City of Newport News and made 
the trip to 25th Street and Jefferson A venue where we over-
took and stopped Daniels' car. He claimed that he did not 
know that he had struck a man. Burch had then been taken 
to the Riverside Hospital and I did not see him. 
The plaintiff next introduced 
CHARLIE GREEN, 
who being duly sworn, testified as follows : 
I was sitting in Daniels' car on the left-hand ~ide near the 
middle when the car approached the intersection of 28th 
Street and Huntington Avenue and stopped or nearly stopped. 
About that time I felt two bumps as though the 
page 16 ~ <:ar wheels were running over something. I rang 
the bell several times. When I finally went for-
ward to tell the motorman, he stopped. I said, ''I think you 
ran over something back there,'' and he took the names of 
every'hody. About that time some fellow came up and used 
some violent language to the motorman. l-Ie said, ''You run 
over people and do not even stop.'' The motorman said that 
he did not see anybody. The car had stopped before it 
reached Huntington Avenue and started up again just like · 
it would take on a passeng·er. I did not g·o back to where 
the man was run over and did not see hhn. 
The plaintiff 
BURCH, 
next took the stand in his o·wn behalf and being duly sworn, 
testified as follows : 
I am a Corporal in the United States Army stationed at 
Fort Storey. I 'vas out on a pass at the time of the accident 
and came over to Newport News to visit a friend .. About 
nine o'clock on Sunday, December 2nd, 1934, I was wallcing 
South along the west side of the sidewalk of Huntington . 
Avenue, Newport News, Virginia, and when I came to the 
intersection of Huntington .A venue and 28th Street, a street 
car approached from the west on 28th Street. I did not de-
sire to take tha.t car, which was the Boat llarbor car, but the 
car going to Old Point which was following the Boat Harbor 
car operated by Motorma~ Daniels, at some distance. This 
necessitated my crossing to the South side of 28th Street. 
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When I reached 28th Street the Daniels car was about sixty 
feet west of the intersection and was gradually slowing down 
until it stopped. I started to walk across in the pedestrian 
lane in front of the car and a~bout that time my foot slipped 
on something and I fell to the ground. Both the front and 
rear wheels passed over my leg. I was in the pedestrian 
lane and there was plenty of light for the motorman to have 
seen me. Without giving any signal whatever, the 
page 17 ~ motorman started up his car and about the time 
I had put one foot over the north .rail, struck me. 
I have·no distinct recollection of anything that happened that 
night at the Riverside Hospital, but no doctor or doctors 
asked me any questions as to the accident and made no effort 
to give me anything but emergency treatment. I was in great 
pain and agony. I got out of bed for the first time the 104th 
day. The plaster was removed from my leg last week but 
there was no callous and the leg showed no evidence of knit-
ting. I was earning $46.20 per month at the time of my in-
jury. 
And thereupon the plaintiff introduced the first four sec-
tions of Article 61 of the Traffic Regulations of fhe City of 
Newport News relating to pedestrains, which reads as fol-
lows: · 
'' Sec. 1. The streets are primarily intended for vehicles, 
but pedestrians have the right to cross them in safety, and 
drivers of street cars and other vehicles shall exercise proper 
care not to interfere with such rights nor to injure them or 
· their property. 
''Sec. 2. When crossing a street pede strains shall not care-
lessly or maliciously interfere with the orderly passage of 
vehicles and shall cross wherever possible only at intersec-
tions or cross-walks. 
''Sec. 3. At such intersections where no traffic officer· is on 
duty pedestrians shall have the right of way over Yehicles. 
"Sec. 4. This shall not entitle the pedestrian to enter or 
cross the intersection regardless of approaching traffic, hut 
shall be interpreted to require vehicles to change their course, 
slow down, or come to a complete stop if necessary tQ per-
mit pedestrians to safely and expeditiously negotiate the 
~rossing. '' 
page 18 ~ It was agreed between counsel that at the time 
the plaintiff was injured at the intersection of 
28th Street and Huntington Avenue, no traffic officer was on 
duty, nor were there any traffic direction devices regulating 
the movement of traffic. 
And thereupon the plaintiff rested. 
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page 19 r .And the defendant, to maintain the issue on its 
part, introduced· the following evidence : 
The defendant tendered a map in the evidence purporting 
to s:Pow the location of the streets 'vhere plaintiff was injured, 
which is marked Defendant's Exhibit ''A". 
The fir~t witness, • 
G. L. BUCHANAN, 
being duly sworn, testified as follows : 
I got on Daniels' car at 28th Street and Washington Ave-
nue. I was sitting on the ·right side of the street car. I did 
not see Burch. I cannot see very distinctly. I heard Green 
say to the motorman, "You have hit a man". The car stop.Ped 
momentarily at the intersection of 28th Street and Hunting-
ton Avenue. 
The next witness, 
J. H. MAHONE, 
being duly sworn, testified as follows: 
On the evening of December 2nd, 1934, I was returning 
from church and was standing in front of Williams' store 
on the north side of 28th Street about three hundred feet 
from the point of the accident. I saw Burch leave the side-
walk and first make a left turn ·and then ran to the : 
right and slipped on something and fell under the rear wheels. 
"\"\Then I approached he was lying within the pedestrian lane 
between the white lines which indicate the pedestrian cross-
ing. He was holding his right leg which was dangling from 
the ground. 
The next witness, 
E. H. COLBERT, 
being duly swO'rn, testified as follows: 
page 20 ~ I reside-at 2811 28th Street in the City of New-
port News. I did not see the accident. When I 
got out Burch was holding his right leg with his foot dang-
ling. He was sitting on the north rail of the street car tracks. 
I assisted in carrying him to the sidewalk and he was taken · 
to the Hospital by Mr. Powers. 
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The defendant next introduced 
C. T. BOWEN, 
who being duly sworn, testified as follows: 
I was the motorman on the Old Point car which was fol-
loWing Daniels' car. I noticed some people gathering at the 
intersection of 28th Street and Iluntington AYenue but I did 
not see the accident. • 
The defendant next introduced 
DR. C. B. COlJRTNI~Y, 
who being sworn, testified as follo:ws : 
I assisted Dr. Poindexter in g·iving emergency treatment to 
Burch when he was taken to the Riverside Hospital. vV e 
did not attempt to operate but simply gave emergency treat-
ment and also gave the injured man opiates and hypodermics. 
I smelled no liquor on Burch's breath. Burch made a state-
ment that he was walking beside a street car. and his foot 
slipped and he fell under the rear wheels. 
The defendant next introduced 
DR. W. 0. POINDEXTER, 
who being duly sworn, testified as fol~ows: 
Dr. Courtney and I gave the injured man e1nergency treat-
ment at the Riverside .Hospital. I gave him hypodermics to 
ease his pain. While there the injured n1an stated 
page 21 ~ that he slipped and fell under the rear wheels of a 
street car. 
The defendant next introduced 
J. A. DANIELS, . 
who being duly sworn, testified as follows : 
I was the motorn1an on Boat Harbor Car Number 322 
which struck Burch on the evening of Decmnber 2nd, 1934. 
As I approached the intersection of 2Sth Street and Hunt-
ington Avenue I noticed a man .standing at the corner of 
Brooks' store on the north side of 28th Street, but he gave 
no indication that he wished to cross or to take my car. I 
. allowed my car to drift down to the intersection and same 
had practically come to a. stop in front of Brooks' store. I . 
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did not see Burch attempting to cross in front of my car and 
did not know that I had struck him until I was notified by 
Charlie Green, a passenger on the car. I continued on to 
25th Street and Jefferson Avenue and I was stopped by the 
Police Officers. When I passed the 28th Street and Hunting-
ton A venue intersection the man was still standing in front of. 
Brooks' store. There was ample light at the intersection. 
And thereupon the defendant rested. 
And the plaintiff thereupon recalled 
JOHNNIE BURCH, 
who testified as follows : 
I did not run to the left or -right as stated by the witness 
!fahone, but walked in the pedestrian lane intending to cross 
in front of the street car which had practically stopped. 
page 22} And the Court certifies that the foregoing evi-
dence is an epitome of the depositions by me care-
fully examined and filed in this suit, being all the evidence 
which was introduced on the trial of this case. 
Thereupon the Cour~ instructed the jury as follows : 
(The Clerk will here copy instructions marked for identi-
fication "TJB"). 
And the Court certifies that the foregoing instructions were 
nll of the instructions given to the jury on the trial of this case. 
And the jury having heard the argument of counsel, retired 
to their room to consider of their verdict and after some time 
returned into court with the following verdict : 
"We, the jury, find for the defendant. 
(Signed) 0. L. POWELL, Foreman." 
Thereupon the plaintiff moved the Court to set aside the 
verdict and grant him a new trial on the ground that said 
ve·rdict was contrary to the law and the evidence, for mis-
direction of the jury, for giving inconsistent instructions, for 
giving certain instructions asked for by the defendant over 
the plaintiff's objection, and refusing to give certain instruc-
tions asked for by the plaintiff and objected to by the de-
fendant, but the Court overruled said motion and refused to 
28 Supreme Court of .Appeals of Virginia 
set_aside said verdict and grant plaintiff a new trial, to which 
ruling of the Court the plaintiff excepted and prays that this 
his bill of Exceptions Number One may be signed, sealed and 
made a part of the record, which is accordingly done within 
the time prescribed by law, this 25th day of June, 1936. 
T. J. B.A.RI-IAJ\1 (SEAL) 
Judge. 
page 23 ~ In the Corporation Court for the City of Newport 
News, Virginia. 
Johnnie Burch, Plaintiff, 
v. 
Virginia Public Service Company, Defendant. 
PLAINTIFF'S BILL OF EX·CEPTIONS NUlVIBER 2. 
At the conclusion of the evidence, the defendant tendered 
the following instructions, which, for identification, are each 
marked with the initials of the presiding Judge, '' T. J. B.'' : 
''Virginia : 
''A GRANTED: OB 
T. J. B. 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company -
The Court instructs the jury that the defendant and plain-
tiff have the same right to use 28th Street in the City of New-
port News, but that each must use the street with due regard 
to the rights of the other, and that duty consists of using rea-
sonable care to avoid ail injury; no'v if they believe from the 
evidence that this injury was due solely to the 
page 24 ~ failure of the motorman to use reasonable care, 
then they must find for the plaintiff; if, on the 
other hand they believe from the evidence that the injury 
was due to the failure of the plaintiff to use reasonable care 
or to the failure of both the plaintiff and the motorman to 
use reasonable care, then they must find for the defendant.'' 
And the plaintiff objected to the giving of Instruction ''A'' 
on the following ground: 
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The instruction places exactly the same duty upon a pe- · 
destrian crossing at an intersection between cross-walks as . 
upon the defendant company operating the street car, con-
trary to the express provision of the Ordinance and ignores 
the duty placed upon the defendant company to avoid injury 
to the plaintiff after his peril was discovered or ought, in the 
exercise or ordinary care, to have been discovered. 
But the Court overruled said objection and gave the said 
Instruction, to which ruling of the Court the plaintiff, by 
counsel, duly excepted. 
"C. NO OB. GRANTED: 
T. J. B. 
''Virginia: 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company 
The Court instructs the jury that the burden of proving 
the defendant guilty of negligence rests upon the 
page 25 } plaintiff and that if the defendant seeks to relieve 
itself of liability by reason of the plaintiff having 
been guilty of negligence it rests upon the defendant,. unless 
contributory negligence was disclosed by the plaintiff's evi-
dence or could be fairly inferred from the circumstances.'' 
''D. GRANTED: 
T. J. B. 
''Virginia : 
In the Corporation Court for t~e City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company 
The Court instructs the jury that if they believe from the 
evidence that the plaintiff, and the defendant through its 
motorman, were both negligent, and that the negligence of 
both contributed directly to cause the injury complained of 
in the case, then they should find for the defendant.'' 
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''E. GRANTED EX. 
T. J. B. 
''The Court instructs the jury that the plaintiff cannot re-
cover if they believe from the evidence that the injury was 
purely accidental.'' 
And the plaintiff objected to the giving of Instruction '' E'' 
on the following grounds : 
1. There is no evidence to support the instruction. 
2. It completely ignores the plaintiff's theory 
page 26 ~ of the case. 
3. It ignores the doctrine of the last clear chance 
set out in Plaintiff's instructions granted by the Court. 
But the Court overruled said objections a.nd gave the said 
Instruction, to which ruling of the Court the plaintiff, by 
counsel, duly excepted. 
"F. OB. GRANTED: EX. 
T. J. B. 
''Virginia : 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company 
The Court instructs the jury that there is no higher or 
greater duty on the part of the motor1nan of a moving street 
car to look out for the safety of a man on or near the track 
than there is for that person to look out for and protect his 
own safety, and if they believe from the ·evidence that the 
plaintiff, Johnnie Burch, \vithout the exercise of ordinary 
care, attempted to cross immediately in front of a moving 
street car, or walked too close to the side of a street car, 
which he saw or could have seen closely approaching or pass-
ing, and slipped and was struck by any part of said car, either 
while he was on said tracks or near thereto, then their ver-
dict in this case must be for the defendant, Virginia Public 
Service Company.'' 
And the plaintiff objected to the giving of Instruction '' F'' 
on the following grounds : 
·I 
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1. The instruction places the same duty upon the pedes-
trian as upon the defendant company, contrary to 
page 27 } the express provision of the said Ordinance. 
2. That the plaintiff in crossing between inter-
sections at a regular cross-walk for pedestrians had the right 
to presume that an approaching street car would yield the 
right of way to him. 
3. There is no evidence that the plaintiff was guilty of any 
negligence whatever in crossing. 
But the Court overruled said obj~ctions and gave the said 
Instruction, to which ruling of the Court the plaintiff, by 
counsel, duly excepted. 
''Virginia: 
"G. NO OB. GRANTED 
T. J. B. 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company 
The 'Court instructs the jury that the mere fact that the 
plaintiff was injured by the defendant's car will not warrant 
them in finding a v~rdict against the defendant. The basis 
of this action is the alleged negligence of the defendant and 
until this is shown by the preponderance of the evidence to 
have been the direct and proximate cause of the alleged in-
jury there can be no recovery against the defendant.'' 
"I-I. GRANTED: NO OB. 
T. J. B. 
''Virginia : 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
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Virginia Public Service Company 
The Court instructs the jury that the burden rests upon 
t~e plaintiff to show by a preponderance of evidence every 
fact necessary to hold the defendant railway company liable 
for the injury complained of. Such evidence must show 
more than the probability of a negligent act. A verdict can-
not be found on mere conjecture, but there must be affirma-
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tive ·and preponderative proof that the negligence of the de-
fendant was the proximate cause of the injury of· which the 
plaintiff complains.'' 
The following instruction tendered on behalf of defendant 
was refused : 
"B. REF. EX. OB. 
T. J. B. 
' 'Virginia: 
In the Corporation Court for the City of Newport News. 
Johnnie Burch 
v. 
Virginia Public Service Company 
The Court instructs the jury that if they would not find a 
verdict for the plaintiff upon the evidence in this case if he 
were suing the motorman for the injury complained of, they 
should find for the defendant.'' 
The plaintiff objected to the granting of said instruction 
on the following grounds : 
1. That it states a n1ere abstract proposition of law. 
2. The liability of the defendant company is fully set out 
in other instructions. 
page 29 ~ 3. The giving of said instruction would tend 
only to confuse the jury and excite sympathy for 
the operator of the street car who is not a party to the pro-
ceeding. But the Court refused said instruction, to "rhich 
ruling of the Court the plaintiff, by counsel, excepted. 
The plaintiff tendered the following instructions, which, 
for identification, are each n1arked with the initials of the pre-
siding Judge, "T. J. B." : 
''1. GRANTED: EX. 
T. J. B. 
''The Court instructs the jury that: 
'' (a) The driver of any vehicle upon a high,vay within a 
business district shall yield the right of way to a pedestrian 
crossing such highway within the space included in the pro-
longation of the lateral boundary line of the adjacent side-
walk at the end of a block, except at intersections where the 
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movement of traffic is being regulated by traffic officers or 
traffic direction devices. 
'' (b) At such intersections where no officer is on duty pe-
destrians shall hav:e "the right of way over vehicles. 
'' (c) This shall not entitle pedestrians to enter or cross 
the intersection regardless of approaching traffic, but shall 
be interpreted to require vehicles to change their course, 
slow down, or come to a complete stop, if necessary, to per-
mit the pedestrian to safely and expeditiously negotiate the 
crossing.'' 
And the defendant objected to the giving of Instruction 1 
on the following ground : 
Neither the State law nor the City Ordinance is 
page 30 ~ material in this case because a street car is not 
mentioned in the definition of a vehicle and does 
not come within the designation of vehicles and, therefore, 
the pedestrian and the street car approaching at right angles 
to an intersection have equal right and use of the highway. 
But the Court overruled said objection and gave the s;;tid 
instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
''1 A. GRANTED: EX. 
T. J. B. 
''The Court instructs the jury that if you believe from the. 
(~vidence that the plaintiff, in the exercise of ordinary care 
for his own safety, was crossing from North to South at the 
intersection of 28th Street and Huntington A venue, within 
the sidewalk lines (real or imaginery) for pedestrians and 
that he observed the approaching street car slowing down 
as if to stop at said intersection and that as plaintiff stepped 
in front of said street car the motorman suddenly started the 
same so close to the plaintiff as to leave no time for voluntary 
or deliberate action, a.nd in the emergency, thus presented, 
the plaintiff undertook to step backwards and slipped or fell 
beneath the front wheels of the moving street car; then the 
jury is instructed that the plaintiff is not guilty of contribu-
tory negligence, merely because he slipped or fell.'' 
And the defendant objected to the giving of Instruction 
l A on the following grounds: 
1. The instruction does not properly propound the law. 
2. The question of contributory negligence is 
page 31 ~ one for the jury. 
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But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
''2. NO OB. GRANTED: 
T. J. B. 
"The Court instructs the jury that while streets are pri-
maril:y intended for vehicles, pedestrians have the right to 
cross them in safety, especially within the lines provided 
for them at street intersections, and drivers of street cars 
and other vehicles shall exercise proper care not to interfere 
with such rights or to injure them.'' 
''3. OB. GRANTED: . 
T. J. B. 
''The Court instructs the jury that if they believe from the 
evidence that when the plaintiff reached the intersection of 
28h Street and Huntington A venue, the defendant's street 
car, approaching from the west, either slowed up or stopped; 
and if the jury further believe from the evidence that there-
upon the plaintiff started to cross the street in order to take 
a street car to Old. Point and while in the act of crossing, the 
motorman operating the street car suddenly and without giv-
ing any warning and without keeping any lookout, started 
up his car and struck the plaintiff, then they will find their 
verdict for the plaintiff.'' · 
And the defendant objected to the giving of Instruction 3 
on the following grounds : 
1. The instruction does not properly propound 
page 32 ~ the law. 
2. The law of ·virginia at the time of this acci-
dent gave pedestrians no right of way over street cars. 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
''4. GRANTED: EX. 
T. J. B. 
''The Court instructs the jury that if they believe from the 
evidence that had the defendant's motorman been keeping a 
proper lookout ahead, and had seen or could have seen it was 
the intention of the plaintiff to cross the street at the inter-
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section provided for pedestrians.t but that he failed to keep 
such lookout and in disregard ot the duty due the plaintiff, 
suddenly started up his car, without sounding any warning 
or keeping any lookout; and if the jury further believe from 
the evidence that the plaintiff thereupon endeavored to stop 
in the effort to prevent being struck by said car, but either 
due to the slippery pavement or other conditions, could not 
stop, but was struck by the street car, then they will find their 
verdict for the plaintiff.'' 
And the defendant objected to the giving of Instruction 4 
on the following ground: 
That· in o·rder for the plaintiff to have had the right of way 
over the approaching street car in any event, the instruction 
should provide that plaintiff left the curb line before the 
street car entered the intersection. 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
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T. J. B. 
''The measure of duty imposed upon a pedestrian about to 
cross a city street at an intersection is that. he shall use such 
care as a person of ordinary prudence would use under like 
circumstances and whether or not he did use such care is a 
question for the jury.'' 
''6. NO OB. GRANTED: 
T. J. B. 
''It is the duty of a street car motorman to maintain con-
tinuous observation on approaching crossings.'' 
''7. OB. 
''The Court instructs the jury that a pedestrian has the 
right to expect the motorman to comply with the law and 
yield the right of way to him, and further has the !ight to 
·assume that if the speed of the car and his movements. if 
continued, 'vould bring him in contact with the car, the motor-
man will slacken his speed or stop, in order to avoid striking 
him because this is what the motorman is required to do un-
der the law." 
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.And the defendant objected to the giving of Instruction 7 
on the following grounds : 
. 1. A pedestrian has no superior right of 'vay over a street 
car. 
2. That the correlative duty upon the pedestrian ought to 
be fully set out in the instruction. 
3. That the defendant had a right to expect the pedestrian 
to stop before stepping on the track and immediately in front 
of the moving or approaching street car. 
· But the Court overruled said objection and gave 
page 34 r the said instruction, to which ruling of the Court 
the defendant, by counsel, excepted. 
''8. GRANTED: EX. 
T. J. B. 
''The Court instructs the Jury that even though they be-
lieve from the evidence that the plaintiff himself was negli-
gent, but that the defendant acting through its employee and 
agent, had a reasonable opportunity to avoid injuring the 
plaintiff by the exercise of ordinary care in stopping his 
street car or in not starting it up until the plaintiff had p;ot- · 
ten across the tracks, after the position of the plaintiff was 
apparent or should have been apparent to the street car oper-
ator, it was his duty to do so, and if he failure to exercise 
such duty or to exercise ordinary care under the circnm-
stances to avoid such accident, your verdict should be for 
the plaintiff. '' 
And the defendant objected to the giving of Instruction 8 
on the following ground : 
There is no evidence in the record upon which to base an 
instruction upon the theory of the last clear chance. 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel, duly excepted. 
"10. T. J. B. GRANTED: 
EX. T. J. B. 
''The Court instructs the Jury that it is the duty of the 
operator of a street car to keep a sharp lookout 
page 35 r and to avoid hitting pedestrians using the streets 
at intersections. And it is negligence for the 
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driver of a street car to so operate his street car as to not 
see pedestrians attempting to cross at the intersections of 
said streets.'' 
And the defendant objected to the giving of Instruction 10 
on the following ground: 
The last clause of said instruction is not the law and is 
not justified by the evidence. · 
But the Court overruled said objection and gave the said 
instruction, to which ruling of the Court the defendant, by 
counsel; excepted. 
''11. GRANTED: EX. 
T. J. B. 
''The Court instructs the Jury that if the defendant seeks 
to be excused on the grounds of contributory negligence on 
the part of the plaintiff, the burden is upon the defendant to 
prove by a preponderance of the evidence, the negligence of 
the plaintiff." 
And the defendant objected to the giving of Instruction 11 
on the following ground : 
The instruction is erroneous because it ignores the burden 
of proof always resting upon the plaintiff to prove the negli-
gence of the defendant. 
But the Court overruled said objection and gave the said 
instruction, to w·hich ruling of the Court the defendant, by 
counsel, duly excepted. 
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T. J. B. 
''The Court instructs the jury that while the burden of 
proof is on the plaintiff to prove his case by a preponderance 
of the evidence, this does not mean preponderance of wit-
nesses. It is for the jury to determine what witness, or what . 
part of the evidence of any witness, they will believe.'' 
"13. NO OB. GRANTED: 
T. J. B. 
"The Court instructs the Jury that should they find for 
the plaintiff, in estimating his damages, they should take into· 
consideration his physical and mental pain and suffering; 
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the effect of the said injuries on the health of the plaintiff, 
according to their degree and probable duration, being per-
manent or temporary; the inconvenience caused to the plain-
tiff by the said injuries, not only to his flesh, bones and limbs, 
but to his nervous system, if any; any loss sustained by the 
plaintiff by reason of the injuries in attending to his ordinary 
business and affairs by reason of the accident; also any dam-
ages that the plaintiff has sustained by reason of his inability 
to pursue his normal and regular employment, as well as 
any permanent diminution and earning ability he might suffer 
by reason of per1nanent hnpairment to his physical condition, 
if you believe the injuries to be permanent; and you are fur-
ther instructed that if you believe the injuries sustained by 
the plaintiff are permanent and that the plaintiff is entitled 
to recover, he is entitled to recover prospective, as 'vell au 
past, damages, not to exceed the sum asked for in the notice 
of motion for judgment.'' 
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plaintiff was refused : 
"9. DEF. COVERED. EXCEPTED TO. 
T. J. B. OB. 
''The Court instructs the Jury that a pedestrian crossing 
the street at a regular pedestrian crossing has the right of 
way, and it is the duty of the operator of a street car using 
the street, to yield the right of way to such pedestrian cross-
ing it at a regular pedestrian crossing, and to avoid striking 
him.'' 
The defendant objected to the granting of said instruction 
on the following ground: 
The instruction does not clearly propound the law and is 
a duplication of other instructions granted ·for the plaintiff. 
And the Court sustained said objection and refused to give 
said instruction, to which ruling of the Court counsel for 
plaintiff excepted. 
And the Court certifies that the foregoing instructions 
were all of the instructions given to the jury on the trial of 
this case and the Court also includes in this Bill of Exceptions 
the instructions tendered and refused on behalf of the plain-
tiff and defendant. 
To. which ·respective rulings of the Court as set out in the 
·objection or objections respectively set out to each instruc-
tion, as hereinbefore set out, counsel for plaintiff duly ex-
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cepted and prays that this his Bill of Exceptions Number 
Two may be signed, sealed and made a part of the record, 
which is accordingly done within the time pre-
page 38 } scribed by law, this 18th day of June, 1936. 
T. J. BARHAM (SEAL). 
Judge. 
page 39 ~ The following original exhibits are hereto at-
tached to this record by agreement of counsel. 
Photostatic copy of letter marked for identification-
Deft's Ex J. B. #l J.P. Magee 4/17/36 Court Stenographer. 
. Traffic regulations City of Newport News, Virginia. Marked 
for identification-Exhibit by prosecution Exhibit J. W. R. 
#l J. P. Magee 4/17/36 Court Stenographer. 
Plat marked for identification-Dfdts. Ex. J. B. #2 J. P. 
Magee 4/17/36 Court Stenographer. 
page 40 ~ State of Virginia, 
City of Newport News, to-wit: 
I, F. B. Barham, Clerk of the Corporation Court for the 
City of Newport News, in the State of Virginia, hereby cer-
tify that the foregoing is a true and correct transcript of so 
much of the record and proceedings as are required by law 
to be copied in a certain notice of motion for judgment for 
money between Johnny Burch, plaintiff, and Virginia Pub-
lic Service Company, a corporation created and existing un-
der the laws of the State of Virginia, defendant. I further 
certify that notice of the application for this transcript of 
record has been given as the law directs and that said notice 
has been filed in the papers in said cause in the Clerk's Office 
of the Corporation Court. 
Given under my hand this 12 day of October, 1936. 
F. B. BARHAM, Clerk. 
Fee of Clerk of Corporation Court $10.00. 
A Copy-Teste: 
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